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In the United States Court of Appeals for 
the District of Columbia 


Appeal No. 7963 


Albert Leighton, appellant 
v. 

Conway P. Coe, Commissioner of Patents, appellee 


APPEAL FROM T1IE JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE COMMISSIONER OF PATENTS 


INTRODUCTION 

This is an appeal from the Order (R. 106) of the District 
Court of the United States for the District of Columbia dis¬ 
missing appellant’s Complaint (R. 4) which was ostensibly 
brought under the provisions of Section 4915 R. S. (U. S. C.. 
title 35, sec. 63) to have the Court authorize the Commissioner 
of Patents to grant a reissue of appellant’s patent No. 1,9S6.50S 
(R. 6) relating to Combination Shirt and Invisible Suspenders. 

STATEMENT 

The application for reissue of the patent was filed in the 
Patent Office on January 16, 1939 (R. 4). In the application 
appellant asked for the correction of certain alleged errors in 
his patent and also for the allowance of a new claim 6. After 
some prosecution of the application it was rejected by the ex¬ 
aminer in the Patent Office on May 25,1939, and appellant was 
advised that he had six months within which to appeal to the 
Board of Appeals of the Patent Office (R. 4). 

It is clear from appellant’s own statements (R. 28, 49, 73, 
103, and Appellant’s Brief, p. 1) that he did not prosecute an 
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appeal to the Board of Appeals of the Patent Office, from the 
adverse decision of the Examiner. Appellant states that he 
appealed to the Board of Appeals but admits that he did not 
pay the fee required for an appeal and that consequently the 
appeal was not entertained by the Board of Appeals. 

Appellee's motion to dismiss the complaint on the ground 
of lack of jurisdiction and on the ground that the complaint 
failed to state a claim on which relief could be granted (R. 11) 
was “overruled without prejudice’" (R. 39) and these questions 
were left for consideration when the case should come to trial. 

The case was set for trial on May 5. 1941. and appellant was 
given due notice thereof (R. 105). When the case was called 
appellant failed to appear and the complaint was dismissed 
for want of prosecution (R. 106). 

Appellant had filed with the lower Court on May 2. 1941, 
a statement (R. 102-105) concerning the case and made refer¬ 
ence therein to a previous communication filed February 17, 
1941 (R. 93) in which he had said that because of poverty he 
would be unable to attend the trial of his case or employ counsel 
to represent him. Nevertheless the lower Court in an Order 
(R. 107). filed on May 14. 1941, denied appellant’s request to 
set aside the order of dismissal, holding that no sufficient 
grounds had been shown why appellant did not appear and 
prosecute his case when it was regularly called for trial. 

Thereafter appellant filed a communication on May 29.1941. 
(R. 116) which was accepted as a notice of appeal to this Court. 

On September 2.1941. appellee filed a motion in this Court to 
dismiss the appeal on the ground that it is frivolous and without 
merit. This motion was “denied without prejudice to appellee 
raising the same question at time of argument on merits.” 

j SUMMARY OF ARGUMENT 

Ii. The appeal is frivolous and without merit for the reason 
that appellant’s application was not prosecuted by him in the 
Patent Office to a condition in which it would sustain an action 
under Section 4915 R. S. 

II. Appellant presented no legally sufficient excuse for his 
failure to appear and prosecute his case when it was called for 
trial. 
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III. The action of the lower Court in dismissing the Com¬ 
plaint was in accordance with the Court rules. A reversal of 
the lower Court would be justified only if it were shown that 
the lower Court was manifestly in error and abused its discre¬ 
tion in dismissing the Complaint. No such error or abuse of 
discretion is shown. 

ARGUMENT 

I 

It is pointed out above that appellant failed to complete an 
appeal to the Board of Appeals of the Patent Office. Appellant 
states that he presented an appeal but admits that it was not 
entertained because he did not pay the required fee. 

The fee for an appeal to the Board of Appeals is fixed by 
law. Sec. 4934 R. S. (U. S. C.. title 35, sec. 78), Appendix A. 
Consequently the Patent Office has no authority to entertain 
an appeal unless the prescribed fee is paid. 

By reason of appellant's failure to complete an appeal to 
the Board of Appeals, he was without standing in an action 
under Section 4915 R. S.; Fakrenwald et al. v. Cope et al., 38 F. 
(2d) 251; American Cable Co. v. Roebling’s Sons Co., 65 F. 
(2d) SOI, 62 App. D. C. 16S; Cooper v. Robertson 38 F. (2d) 
852; Fakete v. Robertson, 17 F. (2d) 335. 57 App. D. C. 73. 

By reason of appellant's failure to complete an appeal to the 
Board of Appeals within six months from the final rejection of 
his application on March 25, 1939. appellant allowed his appli¬ 
cation to become abandoned. Section 4S94 R. S. (U. S. C., 
title 35. sec. 37) (Appendix B). He therefore had no remedy 
under Section 4915 R. S.; Butterworth v. Hoe, 112 U. S. 50; 
Shoemaker v. Robertson, 54 F. (2d) 456, 60 App. D. C. 345; 
Cregier v. Coe, 67 F. (2d) 692, 62 App. D. C. 320: Chessin v. 
Robertson, 63 F. (2d) 267. 61 App. D. C. 376. 

In view of the condition of appellant’s application it is sub¬ 
mitted that no relief was available to him under Section 4915 
R. S. under the provisions of which his Complaint was purport¬ 
edly brought. 

II 

Appellant's case was called for trial on May 5. 1941. Ap¬ 
pellant admits (R. 101 and 105) that he was given notice of 
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the date of trial as early as April 12. 1941. He had stated 
(R. 61,101) that he was without funds to come to Washington 
for the trial or to employ counsel. He did not, however, seek 
a continuance or indicate that at some later date he would be 
able to appear. Since a plaintiff is required either to appear 
in person or be represented by counsel, it is submitted that the 
excuse offered for the failure is not legally sufficient. 

Ill 

On the day set for trial plaintiff was called but failed to 
appear. Rule 25, par. 2 (Appendix C) then in force, provides 
in that event for a dismissal of the suit. The action of the 
lowdr Court in ordering a dismissal was therefore in accord¬ 
ance with the rule. Only if it be found that the lower Court 
was manifestly in error or abused its discretion should the Order 
of Dismissal be disturbed. Hicks v. Bekins Moving Storage 
Co., 115 F. (2d) 406. That the lower Court gave consideration 
to appellant’s reasons for not appearing at the trial, but found 
them insufficient, is shown by Court Order filed on May 14, 
1941 (R. 107) in which the Court denied a request by appellant 
to set aside the Order of Dismissal. It is submitted that there 
was no manifest error or abuse of discretion by the lower Court. 

CONCLUSION 

Iti is submitted that either the appeal should be held frivolous 
and be dismissed under the authority of the Act of July 20, 
1S92. U. S. C.. title 2S. sec. S35 (Appendix D). or that the lower 
Court’s Order of Dismissal should be affirmed. 

W. W. COCHRAN, 

Solicitor, U. S. Vat cut Office, 

Attorney for Appellee. 


October, 1941. 


Appendix A 


Pertinent Portions of Act of April 11, 1930, C. 132 (47 Stat. 
155), U. S. C., title 35, sec. 7S, Section 4934 R. S.: 

The following shall be the rates for patent fees. 

* * * * * 

On an appeal for the first time from the primary 
examiners to the Board of Appeals, S15. 

Appendix B 

Pertinent Portion of Section 4S94 R. S. (U. S. C., title 35, 
sec. 37): 

All applications for patents shall be completed and 
prepared for examination within six months after the 
filing of the application, and in default thereof, or upon 
failure of the applicant to prosecute the same within 
six months or such shorter time, not less than thirty days 
or any extensions thereof, as shall be fixed by the Com¬ 
missioner of Patents in writing to the applicant after 
any action therein, of which notice shall have been 
given to the applicant, they shall be regarded as aban¬ 
doned by the parties thereto, unless it be shown to the 
satisfaction of the Commissioner of Patents that such 
delay was unavoidable: * * * 

Appendix C 

Pertinent Portion of Rule 25 of Simplified Rules of Pro¬ 
cedure in Civil Practice in the United States District Court for 
the District of Columbia (1938): 

2. Plaintiff.— If the plaintiff fail to appear when 
the action is called for trial, the defendant may have 
the plaintiff called and the suit dismissed, or may have 
a trial. 


( 5 ) 
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Appendix D 

Act of July 20. 1892, C. 209, par. 4 (27 Stat. 252), U. S. C., 
title 2S, Sec. 835: 

Sec. S35. Same; Assignment of attorney; dis¬ 
missal of cause. —The court may request any attorney 
of the court to represent such poor person, if it deems 
the cause worthy of a trial, and may dismiss any such 
cause so brought if it be made to appear that the allega¬ 
tion of poverty is untrue, or if said court be satisfied that 
the alleged cause of action is frivolous or malicious. 

, (July 20, 1892. c. 209. Sec. 4, 27 Stat. 252.) 
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